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DECISION


The State Board of Nursing (“Board”) has cause to discipline Haleema Al-Shams for leaving the home of her ventilator-dependent quadriplegic patient to get something to eat without properly providing for the care of the patient in her absence.
Procedure


On July 12, 2010, the Board filed a complaint seeking our determination that Al-Shams is subject to discipline.  Al-Shams answered the complaint on July 27, 2010.  On December 20, 2011, Al-Shams filed a motion requesting that she appear at the hearing by telephone, which we granted.


On December 21, 2011, we convened a hearing on the complaint.  Tina M. Crow Halcomb represented the Board.  We were unable to reach Al-Shams by telephone at the number 
she provided to this Commission in her motion.  Without objection from the Board, we accepted into evidence a letter that Al-Shams had submitted to this Commission on December 20, 2011.


The Board submitted its written argument on February 15, 2011.  The case became ready for our decision on February 22, 2011, which was the last day for Al-Shams to submit written argument.
Findings of Fact
1. Al-Shams was licensed by the Board as a licensed practical nurse at all relevant times.
2. Al-Shams was employed by a nursing agency from approximately 2000 until her resignation in lieu of termination on July 17, 2009.
3. On July 17, 2009, Al-Shams accepted a 12-hour shift to care for a ventilator-dependent, quadriplegic patient.

4. After Al-Shams relieved the previous nurse of her duties, the only other caregiver present at the patient’s residence was an attendant care aide who daily assisted with household duties and the bathing of the client.  The attendant care aide was unlicensed and untrained on ventilators and was not qualified to provide medical care to the patient.

5. At approximately 9:40 am, Al-Shams informed the attendant care aide that she was leaving the patient’s residence to get something to eat.

6. Upon Al-Shams’ departure, there was no other licensed or ventilator-trained caregiver present at the patient’s residence.
7. At approximately 10:10 am, the nursing agency was informed of Al-Shams’ departure.

8. The nursing agency contacted Al-Shams by cell phone and Al-Shams admitted that she was not with the patient but indicated that she would return.
9. The nurse who Al-Shams had previously relieved from her shift returned to the residence at 10:15 am after being informed by the patient’s aunt that Al-Shams had left.
10. Al-Shams did not return to the residence until approximately 10:30 am.

11.  The nursing agency relieved Al-Shams of her duties at approximately 11:00 am. 

12. Al-Shams resigned from her position that same day in lieu of termination.
Conclusions of Law

We have jurisdiction over the complaint.
  The Board has the burden of proving by a preponderance of the credible evidence that Al-Shams committed an act for which the law allows discipline.


The Board seeks to discipline Al-Shams under § 335.066.2(5) and (12) for:
(5) Incompetency, misconduct, gross negligence, fraud, misrepresentation or dishonesty in the performance of the functions or duties of any profession licensed or regulated by sections 335.011 to 355.096;

*   *   *

(12) Violation of any professional trust or confidence[.]

Subdivision (5) – Performance of Professional Functions or Duties


The Board’s complaint alleges that Al-Shams’ conduct constituted gross negligence and incompetency.  Gross negligence is an act or course of conduct constituting such a gross deviation from the standard of care a reasonable professional would exercise under the circumstances that it demonstrates a conscious indifference to a professional duty.
  Incompetency is a general lack of professional ability, or a lack of disposition to use an 
otherwise sufficient professional ability, to perform in an occupation.
  We follow the analysis of incompetency from the Missouri Supreme Court case of Albanna v. State Bd. of Reg’n for the Healing Arts,
 which analyzed incompetency as a “state of being” demonstrating a professional is unable or unwilling to function properly in the profession.


Al-Shams left her ventilator-dependent, quadriplegic patient alone with an untrained and unlicensed aide so that she could get something to eat.  Al-Shams’ conduct represented a patently obvious gross deviation from the duty of care she owed her patient and demonstrated Al-Shams’ conscious indifference to her professional duty.  Her conduct jeopardized the health, safety, and welfare of her patient.  We find Al-Shams’ conduct to be grossly negligent.  

Al-Shams’ conduct represents an instance in which she was unwilling to perform her professional duty.  From this single instance, however, we cannot find a general lack of professional ability or disposition to use such ability demonstrating that Al-Shams is unable or unwilling to function properly in her profession.  We do not find Al-Shams incompetent.


Therefore, we find cause to discipline Al-Shams for gross negligence under § 335.066.2(5).

II.  Subdivision (12) – Professional Trust or Confidence


The Board argues that Al-Shams’ conduct violated a professional trust or confidence.  Professional trust is the reliance on the special knowledge and skills that professional licensure evidences.
  It may exist not only between the professional and his clients, but also between the professional and his employer and colleagues.
  By leaving her ventilator-dependent, quadriplegic patient alone with an untrained and unlicensed aide so that she could get something 
to eat, Al-Shams violated the professional trust placed in her by her patient, her employer, and her colleagues.  Therefore, we find cause to discipline Al-Shams under § 335.066.2(12).
Summary

We find cause to discipline Al-Shams under § 335.066.2(5) and (12).

SO ORDERED on June 13, 2011.



________________________________



NIMROD T. CHAPEL, JR.


Commissioner
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