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DECISION 


We dismiss the complaint because we do not have jurisdiction when the licensee files a complaint here after the State Board of Registration for the Healing Arts (“the Board”) has automatically revoked his license under § 334.103.1
 on the basis of a criminal conviction.  
Procedure


Imad H. Al-Basha, M.D., filed a complaint on March 4, 2010, challenging the Board’s automatic revocation of his license under § 334.103.1.  The Board filed an answer on March 30, 2010.  


On August 23, 2010, we ordered the parties to show cause why the complaint should not be dismissed for lack of jurisdiction.  The Board filed a motion to dismiss and a response to the show cause order on September 7, 2010.  Al-Basha filed a response on September 15, 2010.     

Findings of Fact


1.  Al-Basha’s Missouri license as a physician and surgeon was issued on February 19, 1985, and remained current and active until revoked by the Board on February 2, 2010. 


2.  On January 15, 2010, the Board, at its regularly scheduled meeting, conducted a hearing on a complaint alleging that Al-Basha had pled guilty to a felony and was therefore subject to license revocation pursuant to the provisions of § 334.103.1.  The Board was represented at that meeting by its general counsel.  Al-Basha was not present at the meeting, and no appearance was made on his behalf.  The Board proceeded with the hearing in the absence of Al-Basha or any representative for Al-Basha.  


3.  On February 2, 2010, the Board entered its Findings of Fact, Conclusions of Law and Order revoking Al-Basha’s physician and surgeon license on grounds that Al-Basha had entered a plea of guilty in the United States District Court, Northern District of Illinois, Case No. 07 CR 500100-01, to making false statements to the Internal Revenue Service.  The court had placed Al-Basha on probation for five years.  The Board further found that the felony offense described in the guilty plea was “reasonably related to the qualifications, functions or duties of the profession; and was for a felony offense of which an essential element was fraud or dishonesty; and involved moral turpitude.”  The Board concluded that Al-Basha may not apply for reinstatement of his license for a period of five years, retroactive to the beginning date of his federal probation.   


4.  On March 4, 2010, Al-Basha filed a complaint with this Commission challenging the Board’s automatic revocation of his license as a physician and surgeon.  
Conclusions of Law


This Commission should examine its subject matter jurisdiction in each case.
  The Board revoked Al-Basha’s license pursuant to § 334.103, which provides: 

1.  A license issued under this chapter by the Missouri State Board of Registration for the Healing Arts shall be automatically revoked at such time as the final trial proceedings are concluded whereby a licensee has been adjudicated and found guilty, or has entered a plea of guilty or nolo contendere, in a felony criminal prosecution under the laws of the state of Missouri, the laws of any other state, or the laws of the United States of America for any offense reasonably related to the qualifications, functions or duties of their profession, or for any felony offense, an essential element of which is fraud, dishonesty or an act of violence, or for any felony offense involving moral turpitude, whether or not sentence is imposed, or, upon the final and unconditional revocation of the license to practice their profession in another state or territory upon grounds for which revocation is authorized in this state following a review of the record of the proceedings and upon a formal motion of the state board of registration for the healing arts.  The license of any such licensee shall be automatically reinstated if the conviction or the revocation is ultimately set aside upon final appeal in any court of competent jurisdiction.  


In Cantrell v. State Bd. of Regis’n for the Healing Arts,
 the court examined the effect of the Board’s automatic revocation under § 334.103.1.  The Board revoked Cantrell’s license following his plea of guilty to fraudulently attempting to obtain a controlled substance, but stayed the revocation and placed his license on probation for five years.  The Board then initiated a disciplinary proceeding before this Commission under § 334.100, asserting that Cantrell’s license was subject to discipline based on his treatment of one patient.  This Commission found that his license was subject to discipline.  The Board held a hearing and issued a disciplinary order suspending his license for 60 days, placing his license on probation for 10 years, and restricting him from prescribing, administering, dispensing, ordering or possessing controlled 
substances and other drugs.  The circuit court affirmed.  On appeal, the Missouri Court of Appeals, Western District, considered sua sponte whether the Board had jurisdiction to stay the revocation upon revoking the license under § 334.103.1.  The court stated:
 

In the ordinary sense, a revoked license “is cancelled, terminated, and void.”  State of Missouri, ex rel. Marler v. State Board of Optometry, 898 S.W.2d 559, 563 (Mo. App. 1994). . . . Section 334.103.1 mandated that Cantrell’s license be revoked, and the board had no authority to stay its revocation and place Cantrell’s license on probation.  Hence, because the portion of the board’s order staying the revocation of Cantrell’s license and placing it on probation was void, Cantrell no longer had a license for the board to discipline on July 24, 1995, when it initiated the new disciplinary proceedings at issue in this case.  We, therefore, have no reason to concern ourselves with the correctness of the board’s proceedings on July 18, 1997—whether its deliberations of its findings of fact and conclusions of law should have been open to the public or whether its disciplinary action was arbitrary and unreasonable.  Cantrell is not the holder of a license because the General Assembly mandated that it be revoked.  


As a legislative creation, this Commission has only such authority as is granted to it by statute.
  Section 334.100 provides: 
1.  The board may refuse to issue or renew any certificate of registration or authority, permit or license required pursuant to this chapter for one or any combination of causes stated in subsection 2 of this section.  The board shall notify the applicant in writing of the reasons for the refusal and shall advise the applicant of the applicant’s right to file a complaint with the administrative hearing commission as provided by chapter 621, RSMo.  As an alternative to a refusal to issue or renew any certificate, registration or authority, the board may, at its discretion, issue a license which is subject to probation, restriction or limitation to an applicant for licensure for any one or any combination of causes stated in subsection 2 of this section. . . .  If the board issues a probationary, limited or restricted license to an applicant for licensure, either party may file a written petition with the administrative hearing commission within thirty days of the effective date of the probationary, limited or restricted license seeking review of the board’s determination.  If no written request for a hearing is 
received by the administrative hearing commission within the thirty-day period, the right to seek review of the board’s decision shall be considered as waived. 
2.  The board may cause a complaint to be filed with the administrative hearing commission as provided by chapter 621, RSMo, against any holder of any certificate of registration or authority, permit or license required by this chapter or any person who has failed to renew or has surrendered the person’s certificate of registration or authority, permit or license for any one or any combination of the following causes . . . 

*   *   * 

5.  In any order of revocation, the board may provide that the person may not apply for reinstatement of the person’s license for a period of time ranging from two to seven years following the date of the order of revocation.  All stay orders shall toll this time period. 

Section 621.120, RSMo 2000, provides: 

Upon refusal by any agency listed in section 621.045 [including the Board] to permit an applicant to be examined upon his qualifications for licensure or upon refusal of such agency to issue or renew a license of an applicant who has passed an examination for licensure or who possesses the qualifications for licensure without examination, such applicant may file, within thirty days after the delivery or mailing by certified mail of written notice of such refusal to the applicant, a complaint with the administrative hearing commission.  

These provisions do not authorize the filing of a complaint under the present circumstances.  Al-Basha filed the petition, but he was not refused the issuance of a license; he held a license, but the license was automatically revoked under § 334.103.1.  As the court stated in Cantrell,
 a revoked license ceases to exist.  Neither § 334.103.1 nor any other provision authorizes the filing of a complaint with this Commission following an automatic revocation under § 334.103.1.  

Al-Basha complains that he did not receive notice of the hearing before the Board and thus was not given the opportunity to appear.  In its answer to the complaint, the Board denies that Al-Basha did not receive notice.  Al-Basha also contends that the offense was not reasonably related to his profession and that this Commission has jurisdiction to determine the period of time during which he may not apply for reinstatement under § 334.100.5.  


Because we lack jurisdiction, we cannot resolve the parties’ factual dispute as to whether Al-Basha received notice of the Board’s proceeding.  We cannot take any action other than to dismiss the complaint.  Al-Basha’s due process concerns and other issues could be raised before a court.
  
Summary


We dismiss the complaint for lack of jurisdiction.  

SO ORDERED on September 24, 2010.



________________________________



NIMROD T. CHAPEL, JR.


Commissioner
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