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DECISION


Napoleon O. Akushe is subject to discipline because he failed to pay child support for one of his children and because he pled guilty to criminal nonsupport.
Procedure


On January 23, 2007, the Missouri Real Estate Commission (“the MREC”) filed a complaint seeking to discipline Akushe.  On April 23, 2007, the MREC filed a motion for summary determination.  Our Regulation 1 CSR 15-3.440(3) provides that we may decide this case without a hearing if the MREC establishes facts that (a) Akushe does not dispute and 
(b) entitle the MREC to a favorable decision.


On May 30, 2007, Akushe filed a response to the motion, with an affidavit.  The following facts are undisputed.
Findings of Fact

1. Akushe holds a real estate broker-salesperson license.  His license is, and was at all relevant times, current and active.
2. In July 1993, the Missouri Department of Child Support Enforcement entered an order for Akushe to pay child support for his daughter.
3. For six individual months between the period August 1, 2001, and August 1, 2002, Akushe failed to make child support payments for his daughter.
4. On October 31, 2002, in the Circuit Court of St. Louis County (“the Court”), the Prosecuting Attorney filed an Information charging Akushe with the class D felony of criminal nonsupport:

That Napoleon O. Akushe, in violation of Section 568.040, RSMo, committed the class D felony of criminal nonsupport, punishable upon conviction under Sections 558.011 and 560.011, RSMo, in that between August 1, 2001 and August 1, 2002, in the County of St. Louis, State of Missouri, the defendant knowingly failed to provide, without good cause, adequate support for Chana M. Akushe, the defendant’s child for whom defendant was legally obligated to provide such support.  The defendant knowingly failed to provide support in each of six individual months within the twelve-month period between August 1, 2001 and August 1, 2002.

5. On February 21, 2003, Akushe entered a guilty plea to Class D felony criminal nonsupport.  On May 16, 2003, the Court found Akushe guilty on his plea and sentenced him to five years’ incarceration.  Akushe was placed in shock detention for four months and then released on five years’ probation.
6. On April 13, 2007, Akushe made the last payment on his child support arrears, and his probation was terminated.

Conclusions of Law 


We have jurisdiction to hear the MREC’s complaint.
  The MREC has the burden of proving that Akushe has committed an act for which the law allows discipline.
  The MREC alleges that there is cause for discipline under § 339.100,
 which states:

2.  The [MREC] may cause a complaint to be filed with the administrative hearing commission as provided by law when the [MREC] believes there is a probability that a licensee has performed or attempted to perform any of the following acts:

*   *   *


(15) Committing any act which would otherwise be grounds for the [MREC] to refuse to issue a license under section 339.040;

*   *   *


(17) Been finally adjudicated and found guilty, or entered a plea of guilty or nolo contendere, in a criminal prosecution under the laws of this state or any other state or of the United States, for any offense reasonably related to the qualifications, functions or duties of any profession licensed or regulated under this chapter, for any offense an essential element of which is fraud, dishonesty or an act of violence, or for any offense involving moral turpitude, whether or not sentence is imposed[.]

Criminal nonsupport is defined at § 568.040.1:
[A] parent commits the crime of nonsupport if such parent knowingly fails to provide without good cause, adequate support which such parent is legally obligated to provide for his child or stepchild who is not otherwise emancipated by operation of law.
Criminal Offense


The MREC argues that there is cause for discipline under § 339.100.2(17) because Akushe pled guilty to criminal nonsupport, an offense involving moral turpitude.  Moral turpitude is:

an act of baseness, vileness, or depravity in the private and social duties which a man owes to his fellowman or to society in general, contrary to the accepted and customary rule of right and duty between man and man; everything “done contrary to justice, honesty, modesty, and good morals.”[
]
In the case In re Warren, 888 S.W.2d 334, 336 (Mo. banc 1994), the court described child support in terms of moral obligation and moral turpitude:
[R]espondent’s conduct as evidenced by his willful failure to provide for his children without good cause calls into question his judgment and honesty and erodes the public’s confidence in lawyers and the courts in general.  The support of one’s children involves the discharge of one of the most basic responsibilities that a person assumes as a member of society.

We agree that criminal nonsupport is a crime involving moral turpitude.  There is cause to discipline Akushe under § 339.100.2(17).

Grounds to Refuse to Issue License

The MREC argues that there is cause for discipline under § 339.100.2(15) because Akushe has committed an act showing that he lacks good moral character and that he is not competent to transact the business of a real estate broker-salesperson in such a manner to safeguard the public interest, requirements for licensure under § 339.040.1(1) and (3), RSMo 
Supp. 2006.  Good moral character is honesty, fairness, and respect for the law and the rights of others.
  Competent is defined as “having requisite or adequate ability or qualities[.]”
  


Akushe does not dispute the MREC’s allegations that he failed to make the required child support payments or that he pled guilty to criminal nonsupport.  Akushe argues that his conduct in failing to pay child support was not willful, but resulted from losing his job and lacking the resources to pay.  A conviction resulting from a guilty plea collaterally estops the issue.


The duties of a real estate broker involve financial dealings,
 including entering into and maintaining financial transactions, such as escrow accounts, for the benefit of others.  Akushe’s failure to provide the required financial transactions for his own child reflects on his ability to enter into other financial transactions in business.


We agree with the MREC that Akushe could be denied a license because failing to support his child shows a lack of good moral character and a lack of competence to transact the business of a broker-salesperson.  
Discretion

Akushe argues that we should consider his unique circumstances and his conduct in paying his child support since that time.  Once the licensing agency files a complaint with this Commission, we decide only whether there is cause for discipline under the law, based on the facts we find.  If we find cause, the licensing agency, in this case the MREC, will conduct its own proceedings to determine the appropriate degree of discipline.

Summary

We find cause to discipline Akushe under § 339.100.2(15) and (17).  We cancel the hearing.

SO ORDERED on July 24, 2007.



________________________________



JOHN J. KOPP



Commissioner
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