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)
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)

No. 98-2964 DI




)

MICHAEL D. ADKINS and 
)

COMMERCIAL COVERAGE, INC.,
)




)



Respondents.
)

FINDINGS OF FACT AND CONCLUSIONS OF LAW


The Director of Insurance (Director) filed a complaint on October 27, 1998, seeking this Commission’s determination that the insurance agent license, insurance broker license, and surplus lines broker license of Michael D. Adkins (Adkins) is subject to discipline for failing to pay the required tax on surplus lines premiums.  The Director alleges in his complaint that the agency license of Commercial Coverage, Inc., is subject to discipline; however, we dismissed those claims without prejudice upon the Director’s motion for failure to effect service of process on Commercial Coverage, Inc. 


This Commission convened a hearing on the complaint on August 3, 1999.  Senior Counsel Diane Garber represented the Director.  Though notified of the time and place of the hearing, neither Adkins nor anyone representing him appeared.


The last written brief was due on September 30, 1999.

Findings of Fact

1. Adkins holds insurance agent License No. AT486768522, insurance broker License No. BR486768522, and surplus lines broker License No. SL486768522.  Those licenses were in good standing at all relevant times. 

2. In 1997, Adkins received premiums of $422,313.60 on surplus lines insurance, exclusive of taxes and returned premiums, for risks located within the State of Missouri. 

3. Adkins knowingly failed or refused to pay surplus lines tax on the surplus lines premiums received in 1997 for risks located within the State of Missouri. 

Conclusions of Law


We have jurisdiction to decide whether Adkins’ licenses are subject to discipline.  Section 621.045, RSMo Supp. 1998.
  The Director has the burden to show that Adkins has committed an act for which the law allows discipline.  Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).


Section 384.057 provides that each surplus lines broker shall annually report the amounts charged for surplus lines insurance on forms prescribed by the director:


Licensee to file annual statement, contents.—Before March second of each year, each surplus lines broker shall report under oath to the director on forms prescribed by him a statement showing:


(1) The gross amounts charged for surplus lines insurance with respect to risks located within this state, exclusive of sums collected for the payment of federal, state or local taxes;


(2) The amount of net premiums with respect to the insurance.  For the purpose of this section, “net premiums” means the gross amount of charges for surplus lines insurance with respect to risks located within this state, exclusive of sums 

collected for the payment of federal, state and local taxes, less returned premiums.

(Emphasis in original.)


Section 384.059 imposes the tax for surplus lines premiums:


Premium tax applicable to surplus lines, rate, payment—broker may charge tax to insured.—1. There is hereby imposed on surplus brokers for the privilege of doing the business of a surplus lines broker in this state a tax of five percent of the net premium received with respect to surplus lines insurance on risks located in this state and subject to sections 375.136, 375.301, 375.786, RSMo, and sections 384.011 to 384.071 as shown on the annual report filed with the department pursuant to section 384.057.  For the purpose of this section, “net premiums” means the gross amount of charges for surplus lines insurance exclusive of sums collected for the payment of federal, state and local taxes, less returned premiums.  The tax shall be paid before April sixteenth of each year.  Nothing in sections 375.136, 375.301, 375.786, RSMo, and sections 384.011 to 384.071 shall exempt from the tax levied by this section any surplus lines insurance covering risks in this state procured by a surplus lines broker or other broker for or on behalf of an airline, railroad, or motor carrier.  The portion of the risk in this state shall be in the proportion that the carrier’s revenue miles in this state bears to its total revenue miles.


2.  The surplus lines broker may collect from the insured an amount equal to the tax provided for in this section. 

(Emphasis in original.)

Count I

The Director alleges that Adkins’ licenses are subject to discipline under sections 375.141.1(1) and 384.065(8) for knowingly failing or refusing to pay surplus lines tax.  Section 375.141.1(1) provides:


1.  The director may revoke or suspend, for such period as he or she may determine, any license of any insurance agent, agency or broker if it is determined as provided by sections 621.045 to 621.198, RSMo, that the licensee or applicant has, at any time, or if an insurance agency, the officers, owners or managers thereof have:


(1) In their dealings as an agent, broker or insurance agency, knowingly violated any provisions of, or any obligation imposed by, the laws of this state, department of insurance rules and regulations, or aided, abetted or knowingly allowed any insurance agent or insurance broker acting in behalf of an insurance agency to violate such laws, orders, rules or regulations which result in the revocation or suspension of the agent’s or broker’s license notwithstanding the same may provide for separate penalties[.]

Section 384.065 provides:


The director may suspend, revoke, or refuse to renew the license of a surplus lines licensee after notice and hearing as provided under the applicable provisions of this state’s laws upon any one or more of the following grounds:

*   *   *   


(8) For any cause for which an insurance license could be denied, revoked, suspended or renewal refused under section 375.141, RSMo. 


Adkins knowingly failed or refused to pay the surplus lines tax in the amount of $21,115.68 that he owed for 1997 ($422,313.60 x 5% = $21,115.68).  Adkins thereby knowingly violated section 384.059.  We conclude that Adkins’ insurance agent license and broker license are subject to discipline under section 375.141.1(1).  We conclude that Adkins’ surplus lines license is subject to discipline under section 384.065(8).

Count II


The allegations under Count II pertain to the agency license of Commercial Coverage, Inc.  We dismissed Count II without prejudice for failure to effect service of process on Commercial Coverage, Inc. 

Count III


The Director alleges that Adkins’ surplus lines license is subject to discipline under section 384.065(5) for failing to pay the surplus lines tax.  Section 384.065(5) provides for discipline of a surplus lines license for:


(5) Failure to transmit required tax on surplus lines premiums[.]


Adkins failed to pay the surplus lines tax in the amount of $21,115.68 that he owed for 1997.  We conclude that Adkins’ surplus lines license is subject to discipline under section 384.065(5) for Adkins’ failure to transmit the required tax on surplus lines premiums for 1997.

Count IV


The Director alleges that Adkins’ licenses are subject to discipline under section 375.141.1(4) for demonstrating a lack of trustworthiness or competence by failing to pay the surplus lines tax.  Section 375.141.1(4) provides for discipline of an insurance agent license or broker license if the agent:


(4) Demonstrated lack of trustworthiness or competence[.]

The definition of “trustworthy” is “worthy of confidence” or “dependable.”  Webster’s Third New International Dictionary 2457 (unabr. 1986).  Competence is defined as “having sufficient knowledge, judgment, skill, or strength” to perform a task.  Id. at 463.



Adkins failed to pay the surplus lines tax in the amount of $21,115.68 that he owed for 1997.  We conclude that Adkins’ insurance agent license and broker license are subject to discipline under section 375.141.1(4) for Adkins’ having demonstrated a lack of trustworthiness or competence.

Summary


We conclude that there is cause to discipline Adkins’ insurance agent license and broker license on Count I under sections 375.141.1(1) and 384.065(8) for knowingly violating the law pertaining to payment of surplus lines tax. 


We dismissed without prejudice the claims under Count II against Commercial Coverage, Inc. 


We conclude that Adkins’ surplus lines license is subject to discipline on Count III under section 384.065(5) for Adkins’ failure to pay surplus lines tax.  


We conclude that Adkins’ insurance agent license and broker license are subject to discipline on Count IV under section 375.141.1(4) for Adkins’ having demonstrated a lack of trustworthiness or competence.


SO ORDERED on October ____, 1999.



________________________________



WILLARD C. REINE



Commissioner

�Statutory references are to the 1994 Revised Statutes of Missouri, unless otherwise noted.
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