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DECISION


The cosmetology shop license held by Angela Adams and Brian Clay, d/b/a MO Better Styles Barber & Beauty Salon (“the Salon”) is subject to discipline because they aided in the unlicensed practice of cosmetology and operated without a current shop license.
Procedure


On January 10, 2008, the Missouri Board of Cosmetology and Barber Examiners (“the Board”) filed two complaints seeking to discipline the barber shop license and the cosmetology shop license held for the Salon.  We opened Case Nos. 08-0054 CB (“the barber shop case”) and 08-0055 CB (“the cosmetology shop case”).  On May 6, 2008, the Board filed a motion for summary determination in both cases.  In the cosmetology shop case, the Board filed a corrected motion for summary determination on May 7, 2008, changing the case number.


On May 27, 2008, we held a telephone conference on the motions.  Assistant Attorney General Rex Patrick Fennessey represented the Board.  Adams and Clay appeared by telephone.  During the conference, it was noted that neither Adams nor Clay had been served with a copy of the complaint and our notice of complaint/notice of hearing as required by law.


On June 20, 2008, Adams was personally served with a copy of the complaint, our notice of complaint/notice of hearing, motion for summary determination, and our order of June 6, 2008 (“the complaint packets”) in both cases.  On July 31, 2008, Clay was personally served with the complaint packets in both cases.  On September 11, 2008, the Board filed proof of service in the barber shop case.  On September 12, 2008, the Board filed proof of service in the cosmetology shop case.  By letter dated September 18, 2008, we gave Adams and Clay until October 8, 2008, to respond to the motion (“the objection letter”).  On September 22, 2008, in the barber shop case, the Board filed a memorandum changing Clay’s address and asking us to resend our objection letter to the new address.  On September 23, 2008, in both cases, we resent the objection letter.  The matter became ready for our decision on October 8, 2008, when no one responded to the motion for summary determination.

Our Regulation 1 CSR 15-3.440(3) provides that we may decide this case without a hearing if the Board establishes facts that (a) the license holder does not dispute and (b) entitle the Board to a favorable decision.  The following facts, as established by the Board, are undisputed.
Findings of Fact

1. Adams and Clay jointly own and operate the Salon, a shop offering cosmetology services located at 2865 Union in St. Louis, Missouri.
2. Adams and Clay hold a cosmetology shop certificate of registration (“license”) for the Salon.  The shop license expired on September 30, 2003, and was not current at the relevant times.
3. The Salon submitted a renewal application for the license on September 20, 20003, but the accompanying check was returned to the Board for insufficient funds.
4. By letter dated March 3, 2004, the Board informed Adams that payment must be received within 15 days or the license would be invalid.
5. The fee was not paid to the Board.

January 21, 2005, Inspection

6. On January 21, 2005, an inspector for the Board conducted an inspection of the Salon (“the January 2005 inspection”).
7. The Salon was open and conducting business, performing cosmetology services without a current and active cosmetology shop license.
8. Angela Pernell was performing cosmetology services at the Salon while holding only an expired student license.
9. Pernell’s license was not current and active and was not posted in plain view with an attached photo.
10. The Salon’s shampoo bowls and sinks were not clean.
Conclusions of Law 


We have jurisdiction to hear the complaint.
  The Board has the burden of proving that the Salon has committed an act for which the law allows discipline.
  The Board argues there is cause to discipline the cosmetology shop license under § 329.140.2:

2.  The board may cause a complaint to be filed with the administrative hearing commission as provided by chapter 621, RSMo, against any holder of any certificate of registration or authority, permit or license required by this chapter or any person who has failed to renew or has surrendered the person’s certificate of registration or authority, permit or license for any one or any combination of the following causes:

*   *   *

(3) Use of fraud, deception, misrepresentation or bribery in securing any certificate of registration or authority, permit or license issued pursuant to this chapter or in obtaining permission to take any examination given or required pursuant to this chapter.

*   *   *
(5) Incompetency, misconduct, gross negligence, fraud, misrepresentation or dishonesty in the performance of the functions and duties of any profession licensed or regulated by this chapter;

(6) Violation of; or assisting or enabling any person to violate, any provision of this chapter, or any lawful rule or regulation adopted pursuant to this chapter;

*   *   *
(10) Assisting or enabling any person to practice or offer to practice any profession licensed or regulated by this chapter who is not registered and currently eligible to practice under this chapter;

*   *   *
(12) Failure to display a valid certificate or license if so required by this chapter or any rule promulgated thereunder;

(13) Violation of any professional trust or confidence;

*   *   *
(15) Failure or refusal to properly guard against contagious, infectious or communicable diseases or the spread thereof.
Operating Without a License – Subdivision (6)

Section 329.030 requires licensure for all cosmetology shops and operators:

It is unlawful for any person in this state to engage the occupation of cosmetology or to operate an establishment or school of cosmetology, unless such person has first obtained a license as provided by this chapter.
Section 329.045.1
 states:
Every establishment in which the occupation of cosmetology is practiced shall be required to obtain a license from the board. . . . The license shall be kept posted in plain view within the establishment.

Under § 620.140.2, any renewal license issued based upon a check returned for insufficient funds is invalid until the appropriate fees are collected by the issuing agency.  Therefore, the Salon was open to the public and offering professional services when it was not licensed as required by law.  There is cause for discipline under § 329.140.2(6).
Unauthorized Practice – Subdivisions (10) and (6)

The Board argues that there is cause for discipline because the Salon allowed Pernell to practice without a current license. We agree.  There is cause for discipline under § 329.140.2(10).  They violated the statute and the regulation, so there is also cause for discipline under 
§ 329.140.2(6).
Failure to Post Pernell’s License – Subdivisions (12) and (6)

Regulation 4 CSR 90-4.010(3) requires licenses to be posted in plain view:

(E) Display of License.  Shop licenses shall be posted in plain view within the shop at all times.  Operator licenses, apprentice licenses or student temporary permits shall either be posted at each respective assigned work station or all posted together in one (1) conspicuous, readily accessible, central location within the shop area that will allow easy by clients, board representatives or the general public.  Photographs taken within the last five (5) years 
shall be attached to operator licenses.  Photographs taken within the last two (2) years shall be attached to apprentice licenses and student temporary permits.

The Board argues that the failure to post Pernell’s and the Salon’s current licenses is cause for discipline under § 329.140.2(12) because the law requires such posting and under subdivision (6) because failure to post violates a regulation.  We disagree.  As we have stated before, there can be no failure to post a current license when the practitioner or shop does not have a current license.
  The cause for discipline when the practitioner or shop does not have a current license is based on the obligation of the shop licensees to prevent unlicensed practice.  We have already found cause for discipline for this.

There is no cause for discipline under § 328.150.2(6) or (12) for failure to post the licenses.
Sanitation – Subdivisions (15) and (6)

The Board argues that there is cause for discipline because the shampoo bowls and sinks were unclean on January 21, 2005.  Regulation 4 CSR 90-11.010(1) requires that cosmetology facilities to maintain clean and sanitary equipment:
(B) Floors, Walls, Ceilings, Equipment and Contents. For areas where all classified occupations of cosmetology are practiced, including retail cosmetic sales counters, all floors, walls, ceilings, equipment and contents shall be constructed of washable materials and must be kept clean and in good repair at all times. Commercial type carpet may be used.[
]

Adams and Clay violated part of this regulation because the Salon’s shampoo bowls and sinks were dirty, but there is no evidence as to the condition of repair.  Therefore, there is no cause for discipline under § 329.140.2(6).  We also find that one instance of dirty sinks and 
bowls does not evidence a “failure or refusal to properly guard against contagious, infectious or communicable diseases or the spread thereof.”  We find no cause for discipline under 
§ 329.140.2(15).
Incompetence, Gross Negligence, Misconduct – Subdivision (5)

When referring to an occupation, incompetence relates to the failure to use “the actual ability of a person to perform in that occupation.”
  It also refers to a general lack of, or a lack of disposition to use, a professional ability.
  Misconduct means “the willful doing of an act with a wrongful intention[;] intentional wrongdoing.”
  Gross negligence is a deviation from professional standards so egregious that it demonstrates a conscious indifference to a professional duty.
  Dishonesty is a lack of integrity or a disposition to defraud or deceive.
  Misrepresentation is a falsehood or untruth made with the intent and purpose of deceit.
  

The Board argues that there is cause for discipline because the Salon and its owners 
(1) assisted and enabled unlicensed services; (2) failed to post Pernell’s current license; and 
(3) failed to post the current shop license.  The Board argues that these acts evidence misconduct and incompetence.  The Board argues that the failure to employ only qualified workers constitutes misrepresentation and dishonesty in the performance of the functions or duties of a licensed establishment.  For the reasons stated above, we find no cause for discipline for failing to post Pernell’s and the Salon’s current licenses or for allowing the bathroom floors to become unsanitary on one occasion.

We may infer the requisite mental state from the conduct of the licensee “in light of all surrounding circumstances.”
  The Board failed to prove that the conduct was intentional.  The Salon’s license is not subject to discipline for misconduct, dishonesty or misrepresentation.

The Salon’s license is subject to discipline for incompetence.  Ensuring that the shop and those working there are properly licensed to perform the services offered and ensuring that licenses are posted as required by law are professional abilities.  Failure to do these things evidences a general lack of, or a lack of disposition to use, a professional ability.
Violation of Professional Trust – Subdivision (13)

Professional trust is the reliance on the special knowledge and skills that professional licensure evidences.
  Because we presume that a patron trusts a shop to employ only workers qualified according to law, we conclude that the presence of unlicensed workers is cause for discipline under § 329.140.2(13) as a violation of professional trust or confidence.
Fraud, Deception, Misrepresentation or Bribery – Subdivision (3)


The Board makes no argument concerning § 329.140.2(3), and offers no facts other than the fact that Adams and Clay paid the renewal fee with a check that was returned for insufficient funds.  We find no cause for discipline under § 329.140.2(3).
Summary


We find cause for discipline under § 329.140.2(5), (10), (12), and (13).  There is no cause for discipline for failing to post Pernell’s or the Salon’s current licenses because they did not 
have one.  There is no cause for discipline under § 329.140.2(3), (6), or (15).  We cancel the hearing.

SO ORDERED on October 30, 2008.



________________________________



NIMROD T. CHAPEL, JR.


Commissioner
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