Before the

Administrative Hearing Commission

State of Missouri

DIRECTOR OF PUBLIC SAFETY,
)



)



Petitioner,
)




)


vs.

)

No. 07-0897 PO



)

WILLIAM L. ADAMS,
)




)



Respondent.
)

DECISION


William L. Adams is subject to discipline because he committed the criminal offense of driving while intoxicated.
Procedure


On June 4, 2007, the Director of Public Safety (“the Director”) filed a complaint seeking discipline.  On June 8, 2007, Adams was served by certified mail with a copy of the complaint and our notice of complaint/notice of hearing.  On November 28, 2007, we held a hearing on the complaint.  Assistant Attorney General Christopher R. Fehr represented the Director.  Although notified of the time, date and place of the hearing, neither Adams nor anyone representing him appeared.  The matter became ready for our decision on February 1, 2008, the date Adams’ brief was due.

Findings of Fact

1. Adams is, and was at all relevant times, licensed as a peace officer.
2. On October 28, 2006, Adams drove while intoxicated.  When stopped by an officer of the Missouri State Highway Patrol, Adams’ breath had a strong odor of alcohol, and his eyes were very red, glassy, bloodshot and watery.  Adams’ speech was slurred, and he was very unsteady on his feet.  He failed a field sobriety test and was arrested.
3. On February 14, 2007,
 after a trial, the Circuit Court of Mississippi County found Adams guilty of driving while intoxicated, a Class B misdemeanor.
4. On March 14, 2007, the court suspended the imposition of sentence and placed Adams on two years of non-supervised probation.

Conclusions of Law 

  
We have jurisdiction to hear the Director’s complaint.
  The Director has the burden of proving that Adams has committed an act for which the law allows discipline.
  The Director argues that there is cause for discipline under § 590.080, which states:


1.  The director shall have cause to discipline any peace officer licensee who:

*   *   *


(2) Has committed any criminal offense, whether or not a criminal charge has been filed[.]

The Director argues that Adams committed the crime of driving while intoxicated in violation of § 577.010, RSMo 2000, which states:


1.  A person commits the crime of “driving while intoxicated” if he operates a motor vehicle while in an intoxicated or drugged condition.

The Director’s evidence is a certified copy of the police report, traffic citation, and court records, which are admissible pursuant to §§ 536.070(10), RSMo 2000, and 490.130.
  Adams was found guilty of driving while intoxicated.  We do not apply the doctrine of collateral estoppel.
  There is no final judgment because the Court suspended imposition of sentence.
  Adams did not plead guilty, which would be evidence of the conduct charged.
  But the records in evidence contain the court’s determination of guilt and other hearsay statements showing that Adams was driving while intoxicated.  Where no objection is made, hearsay evidence can and must be considered in administrative hearings.
  


We find cause for discipline under § 590.080.1(2) because Adams committed a criminal offense.

Summary


Adams is subject to discipline under § 590.080.1(2).

SO ORDERED on February 28, 2008.



________________________________



JUNE STRIEGEL DOUGHTY



Commissioner

�The complaint lists the date as August 22, 2006, but we take the correct date from the certified court records.


�Section 621.045.  Statutory references, unless otherwise noted, are to RSMo Supp. 2007.


�Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  


	�The Director also cites Regulation 11 CSR 75-13.090, which states:





(2) As used in section 590.080.1, RSMo:





(A) The phrase has “committed any criminal offense” includes a person who has pleaded guilty to, been found guilty of, or been convicted of any criminal offense.





Because we have other evidence that Adams committed the offense, we do not address whether this regulation can be used to prove cause for discipline under § 590.080.1(2).





�See Carr v. Holt, 134 S.W.3d 647, 649 (Mo. App., E.D. 2004)


�Yale v. City of Independence, 846 S.W.2d 193, 194 (Mo. banc 1993).  


�Nichols v. Blake, 418 S.W.2d 188, 190 (Mo. 1967).


�Clark v. FAG Bearings Corp., 134 S.W.3d 730, 736 (Mo. App., S.D. 2004) (citing Dorman v. State Bd. of Regis’n for the Healing Arts, 62 S.W.3d 446 (Mo. App., W.D. 2001)).
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