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)




)
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)

DECISION


Mark Adams, D.M.D., is subject to discipline for prescribing to himself, improperly storing, and failing to maintain records on, controlled substances.  

Procedure


The Missouri Dental Board (Board) filed a complaint on October 22, 2003.  On January 6, 2004, the Board filed a motion for summary determination.  Pursuant to § 536.073.3, RSMo 2000,
 our Regulation 1 CSR 15-3.440(3)(B) provides that we may decide this case without a hearing if any party establishes facts that no party disputes and entitle any party to a favorable decision.  ITT Commercial Fin. Corp. v. Mid-Am. Marine Supply Corp., 854 S.W.2d 371, 380-82 (Mo. banc 1993).  To establish the facts material to its claim, the Board cites the request for admissions that it served Adams on December 1, 2003.  Under § 536.073.2, RSMo 2000, our Regulation 1 CSR 15-3.420(1), and Supreme Court Rule 59.01, the failure to answer a request for 

admissions establishes the matters in the request conclusively.  We gave Adams until January 28, 2004, to respond to the motion, but he did not respond.  Therefore, the following facts, established by Adams’ failure to respond to the request for admissions, are undisputed.  

Findings of Fact

1. At all relevant times, Adams conducted a solo practice in Cape Girardeau, Missouri, under a dentist license from the Board and a certificate of registration from the Bureau of Narcotics and Dangerous Drugs (BNDD). 

2. On eight occasions between August 7, 2001, and October 7, 2001, Adams prescribed Stadol, a Schedule IV controlled substance, for himself to keep in his office stock.  

3. As of November 5, 2001, Adams failed to:

· maintain controlled substances in a secure, locked cabinet;

· maintain an initial and annual inventory for controlled substances that he stored and dispensed in his practice;

· record all required patient information when he administered or prescribed a controlled substance; and

· maintain controlled substance receipt records separately from prescribing records.  

4. As of January 14, 2002, Adams failed to maintain records of prescribing and administering controlled substances.  

5. On March 15, 2002, the BNDD issued Adams a letter of censure based on Findings 2 through 4.  

Conclusions of Law

We have jurisdiction to hear the Board’s complaint.  Section 332.321.2.  The Board has the burden to prove that Adams has committed an act for which the law allows discipline.  Missouri Real Estate Comm'n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).      

I.

The Board cites the provisions of § 332.321.2 that allow discipline for:

(6) Violation of . . . any provision of this chapter, or any lawful rule or regulation adopted pursuant to this chapter; 

*   *   *

(15) Violation of the drug laws or rules and regulations of this state[.]
Adams is deemed to have admitted that he violated the following provisions.  Section 332.361, RSMo 2000, provides:


1.  Any duly registered and currently licensed dentist in Missouri may write, and any pharmacist in Missouri who is currently licensed under the provisions of chapter 338, RSMo, and any amendments thereto, may fill any prescription of a duly registered and currently licensed dentist in Missouri for any drug necessary or proper in the practice of dentistry, provided that no such prescription is in violation of either the Missouri or federal narcotic drug act. 


2.  Any duly registered and currently licensed dentist in Missouri may possess, have under his control, prescribe, administer, dispense, or distribute a “controlled substance” as that term is defined in section 195.010, RSMo, only to the extent that: 

*   *   *

(4) The dentist possesses, has under his control, prescribes, administers, dispenses, or distributes the controlled substance in accord with all pertinent requirements of the federal and Missouri narcotic drug and controlled substances acts, including the keeping of records and inventories when required therein. 

Regulation 19 CSR 30-1.034(1)(B) provides:

Controlled substances listed in Schedules III, IV and V shall be stored in a securely locked, substantially constructed cabinet.  However, pharmacies may disperse these substances throughout the stock of noncontrolled substances in such a manner as to obstruct the theft or diversion of the controlled substances. 

Regulation 19 CSR 30-1.042 provides:

(2) Initial Inventory Date.


(A) Every person required to keep records who is registered with the Department of Health after May 1, 1971 and who was not registered previously shall take an inventory of all stocks of controlled substances on hand on the date s/he first engages in the manufacture, distribution or dispensing of controlled substances.

*   *   *

(3) Annual Inventory Date.  After the initial inventory is taken, the registrant shall take a new inventory of all stocks of controlled substances on hand at least once a year.  The annual inventory may be taken on any date that is within one year of the previous annual inventory date.

Regulation 19 CSR 30-1.048 provides:

(1) Each individual practitioner, institutional practitioner and pharmacy shall maintain records with the following information for each controlled substance received, maintained, dispensed or disposed:

*   *   *


(C) The number of commercial containers of each finished form received from other persons, including the date of and number of containers in each receipt and the name, address and registration number of the person from whom the containers were received[.]

*   *   *

(2) Each individual practitioner shall maintain a record of the date, full name and address of the patient, the drug name, strength, dosage form and quantity for all controlled substances prescribed or administered.  This record may be maintained in the patient's medical record.  When the controlled substance record is maintained in the patient's medical record and the practitioner is not the custodian of the medical record, the practitioner shall make the controlled substance record available as required in 19 CSR 30- 1.041 and 19 CSR 30-1.044.

(3) Individual practitioners shall maintain the records listed in subsections (1)(A)-(E) of this rule separately from patient medical records.

*   *   *

(6) A prescription may not be issued for an individual practitioner to obtain controlled substances for dispensing or administering to patients.

The above are provisions of Chapter 332, regulations adopted pursuant to that chapter, and state drug laws.  Therefore, we conclude that Adams is subject to discipline under § 332.321.2(6) and (15).  

II.

The Board cites the provisions of § 332.321.2 that allow discipline for:

(5) Incompetency, misconduct, gross negligence, fraud, misrepresentation or dishonesty in the performance of, or relating to one's ability to perform, the functions or duties of any profession licensed or regulated by this chapter; 

*   *   *

(13) Violation of any professional trust or confidence[.]
Adams is deemed to have admitted that he is subject to discipline under those provisions.

Incompetency is a general lack of (1) professional ability or (2) disposition to use a professional ability.  Forbes v. Missouri Real Estate Comm'n, 798 S.W.2d 227, 230 (Mo. App., W.D. 1990).  Professional trust is the reliance on the special knowledge and skills that professional licensure evidences.  Trieseler v. Helmbacher, 168 S.W.2d 1030, 1036 (Mo. 1943).  We conclude that Adams is subject to discipline for incompetency and his violation of professional trust.  

Misconduct is the willful doing of a wrongful act.  Grace v. Missouri Gaming Comm'n, 51 S.W.3d 891, 900-01 (Mo. App., W.D. 2001).  Gross negligence is a deviation from the 

standard of care so egregious as to demonstrate a conscious indifference to a professional duty.  Duncan v. Missouri Bd. for Arch'ts, Prof'l Eng'rs & Land Surv'rs, 744 S.W.2d 524, 533 (Mo. App., E.D. 1988).  Those mental states are mutually exclusive.  We infer from the record that Adams’ violations were willful.  Therefore, we conclude that he is subject to discipline for misconduct, but not gross negligence.  

Fraud is an intentional perversion of truth to induce another person to act in reliance upon it.  Hernandez v. State Bd. of Registration for Healing Arts, 936 S.W.2d 894, 899 n.2 (Mo. App., W.D. 1997).  Misrepresentation is a falsehood or untruth made with the intent of deceit rather than inadvertent mistake.  Id. at 899 n.3.  Dishonesty is a lack of integrity, a disposition to defraud or deceive.  MERRIAM-WEBSTER'S COLLEGIATE DICTIONARY 333 (10th ed. 1993).  Adams admitted that he is subject to discipline under this subdivision, but did not admit facts that constitute fraud, misrepresentation or dishonesty.  Therefore, we find that he is not subject to discipline for fraud, misrepresentation or dishonesty.  

Summary


Adams is subject to discipline under 332.321.2(5), (6), (13), and (15).  


SO ORDERED on February 26, 2004.



________________________________



JOHN J. KOPP



Commissioner

�Statutory references are to the 2003 Supplement to the Revised Statutes of Missouri unless otherwise noted.
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