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DECISION


Margaret Ann Aboussie is subject to discipline for conduct related to drugs and forgery.  

Procedure


The State Board of Nursing (Board) filed a complaint on May 9, 2002.  On January 9, 2003, the Board filed a motion for summary determination with exhibits.  Pursuant to section 536.073.3,
 our Regulation 1 CSR 15-3.440(3)(B) provides that we may decide this case without a hearing if any party establishes facts that no party disputes and entitle any party to a favorable decision.  ITT Commercial Fin. Corp. v. Mid-Am. Marine Supply Corp., 854 S.W.2d 371, 380-82 (Mo. banc 1993).  


To establish the facts material to its claim, the Board relies in part on a request for admissions that it served on Aboussie on July 18, 2002.  Under Supreme Court Rule 59.01, the failure to answer a request for admissions establishes the matters in the request conclusively.  

The party making the request is entitled to rely upon the facts asserted in the request, and no further proof is required.  Killian Constr. Co. v. Tri-City Constr. Co., 693 S.W.2d 819, 827 (Mo. App., W.D. 1985).  Such a deemed admission can establish any fact, or “application of the facts to the law, or the truth of the ultimate issue, or opinion or conclusion, so long as the opinion called for is not on abstract propositions of law.”  Briggs v. King, 714 S.W.2d 694, 697 (Mo. App., W.D. 1986).   That rule applies to all parties, including those acting pro se.  Research Hosp. v. Williams, 651 S.W.2d 667, 669 (Mo. App., W.D. 1983).  Section 536.073.2 and our Regulation 1 CSR 15-3.420(1) apply that rule to this case.  


We gave Aboussie until January 30, 2003, to respond to the motion, but he did not respond.    

Findings of Fact

1. Aboussie held practical nurse (LPN) License No. PN051332.  That license lapsed on June 14, 2002.  It was current and active at all relevant times. 

2. On March 30, 1994, in the St. Louis County Circuit Court, Aboussie pled guilty to seven counts of Class C felony forgery.  On May 13, 1994, the court imposed sentence on those counts, but suspended execution of sentence in favor of probation. 

3. Since May 13, 1994, Aboussie has tested positive for cocaine four times.  

4. On August 24, 1999, Aboussie filed an LPN license application on which she answered “no” to the question, “Have you ever been convicted, adjudged guilty by a court, pled guilty or pled nolo contendere to any crime (excluding traffic violations)?”  

5. In September 1999, while Aboussie was employed by a long-term care facility, she helped a co-worker use the name and social security number of a resident for the co-worker’s electric bill.  

6. On December 9, 1999, the court revoked her probation and executed the sentence.  

7. On October 23, 2001, the Division of Aging listed Aboussie on its Employee Disqualification List (EDL) for three years based on Finding 5.  

Conclusions of Law


We have jurisdiction to hear the Board’s complaint against Aboussie’s lapsed license.  Section 335.066.2.  The Board has the burden of proving that Aboussie committed conduct for which the law allows discipline.  Missouri Real Estate Comm'n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  

A.  Criminal Actions

The Board cites section 335.066.2(2), which allows discipline if:

The person has been finally adjudicated and found guilty, or entered a plea of guilty or nolo contendere, in a criminal prosecution pursuant to the laws of any state or of the United States, for any offense reasonably related to the qualifications, functions or duties of [an LPN], for any offense an essential element of which is fraud [or] dishonesty[,] or for any offense involving moral turpitude, whether or not sentence is imposed[.]

(Emphasis added.)  

Fraud is an intentional perversion of truth to induce another, or to act in reliance upon it.  Hernandez v. State Bd. of Registration for Healing Arts, 936 S.W.2d 894, 899 n.2 (Mo. App., W.D. 1997).  It requires the intent that others rely on the misrepresentation.  Sofka v. Thal, 

662 S.W.2d 502, 506 (Mo. banc 1983); see also Missouri Dental Bd. v. Bailey, 731 S.W.2d 272 (Mo. App., W.D. 1987).  “Concealment of a material fact of a transaction, which a party has the duty to disclose, constitutes fraud as actual as by affirmative misrepresentation.”  Daffin v. Daffin, 567 S.W.2d 672, 677 (Mo. App., K.C.D. 1978).  That duty arises when the concealer is a fiduciary or has superior knowledge.  Nigro v. Research College of Nursing, 876 S.W.2d 681, 686 (Mo. App., W.D. 1994).  

Dishonesty is a lack of integrity, a disposition to defraud or deceive.  MERRIAM-WEBSTER'S COLLEGIATE DICTIONARY 333 (10th ed. 1993).  

Moral turpitude is: 

an act of baseness, vileness, or depravity in the private and social duties which a man owes to his fellowman or to society in general, contrary to the accepted and customary rule of right and duty between man and man; everything “done contrary to justice, honesty, modesty, and good morals.”

In re Frick, 694 S.W.2d 473, 479 (Mo. banc 1985) (quoting In re Wallace, 19 S.W.2d 625 (Mo. banc 1929)).

Aboussie admits that she has been convicted of an offense reasonably related to the qualifications, functions or duties of an LPN.  She also admits that forgery is an offense an essential element of which is fraud or dishonesty and involving moral turpitude.  We therefore conclude that she is subject to discipline under section 335.066.2(2). 

B.  Drug Possession


The Board cites section 335.066.2(1), which allows discipline for:

(1) Use or unlawful possession of any controlled substance, as defined in chapter 195, RSMo, or alcoholic beverage to an extent that such use impairs a person's ability to perform the work of any profession licensed or regulated by sections 335.011 to 335.096;

*   *   *

(14) Violation of the drug laws or rules and regulations of this state, any other state or the federal government[.]

Aboussie admits that she possessed a controlled substance.  Further, section 620.151, RSMo Supp. 2002, provides that Aboussie’s positive test for cocaine raises a presumption of unlawful possession.  Therefore, we conclude that Aboussie is subject to discipline under section 335.066.2(1) and (14). 

C.  Application 


The Board cites section 335.066.2(3) and (11), which allow discipline for:

(3) Use of fraud, deception, misrepresentation or bribery in securing any certificate of registration or authority, permit or license issued pursuant to sections 335.011 to 335.096 or in obtaining permission to take any examination given or required pursuant to sections 335.011 to 335.096;

*   *   *

(11) Issuance of a certificate of registration or authority, permit or license based upon a material mistake of fact[.]

Aboussie admits that she used fraud, misrepresentation or bribery to secure her license and that the Board issued her license based upon a material mistake of fact.  Therefore, we conclude that she is subject to discipline under section 335.066.2(3) and (11). 

D.  Professional Standards and Honesty


The Board argues that helping the co-worker use a resident’s name and social security number to get her own electricity turned on is cause for discipline under section 335.066.2(5) and (12), which allow discipline for:  

(5) Incompetency, misconduct, gross negligence, fraud, misrepresentation or dishonesty in the performance of the functions or duties of [an LPN];

*   *   *

(12) Violation of any professional trust or confidence[.]

Misconduct is the willful commission of a wrongful act.  Grace v. Missouri Gaming Comm'n, 51 S.W.3d 891, 901 (Mo. App., W.D. 2001).  Aboussie admits that her conduct constitutes misconduct.  Therefore, we conclude that Aboussie is subject to discipline for misconduct.  

Gross negligence is a deviation from the standard of care so egregious as to demonstrate a conscious indifference to a professional duty.  Duncan, 744 S.W.2d at 533.  However, Aboussie’s conduct was intentional, not indifferent.  Therefore, we conclude that she is not subject to discipline for gross negligence.  

Misrepresentation is a falsehood or untruth made with the intent of deceit rather than inadvertent mistake. Hernandez, 936 S.W.2d at 899 n.3.  We have already defined fraud and dishonesty.  Aboussie admits that her conduct constituted fraud, misrepresentation and dishonesty.  Therefore, we conclude that Aboussie is subject to discipline for fraud, misrepresentation and dishonesty.
  

Professional trust is the reliance on the special knowledge and skills that professional licensure evidences.  Trieseler v. Helmbacher, 168 S.W.2d 1030, 1036 (Mo. 1943).  Aboussie admits that she violated a professional trust.  

Aboussie is subject to discipline under section 335.066.2 (5) for misconduct, fraud, misrepresentation and dishonesty in the performance of the functions or duties of an LPN, and under section 335.066.2 (12) for a violation of professional trust.  We conclude that Aboussie is not subject to discipline under section 335.066.2(5) for gross negligence.  
E.  EDL Placement 


The Board cites section 335.066.2(15), which allows discipline for:

Placement on an employee disqualification list or other related restriction or finding pertaining to employment within a health-related profession issued by any state or federal government or agency following final disposition by such state or federal government or agency. 

Aboussie admits that she has been placed on the EDL.  Therefore, we conclude that she is subject to discipline under 335.066.2(15). 

Summary


We find that Aboussie is subject to discipline under section 335.066.2(1) (2), (3), (5), (11), (12), (14) and (15).  We cancel the hearing.


SO ORDERED on February 13, 2003.



________________________________



KAREN A. WINN



Commissioner

�Statutory references are to the 2000 Revised Statutes of Missouri unless otherwise noted.


�Aboussie did not admit that her conduct is cause for discipline as incompetency, and the Board has not argued that it is.   





PAGE  
7

