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FINDINGS OF FACT AND CONCLUSIONS OF LAW


On April 30, 1997, the State Board of Healing Arts (Board) filed a complaint seeking this Commission’s determination that the physician and surgeon license of Ezekiel O. Abanishe, D.O., is subject to discipline.  We set the hearing for December 23, 1997.  On December 23, 1997, the Board filed a motion for continuance of the hearing.  We granted the motion and reset the hearing for April 8, 1998.


On March 18, 1998, the Board requested leave to file a first amended complaint, which we granted by order dated March 25, 1998.  On March 18, 1998, the Board filed a motion for continuance of the hearing.  We granted this motion and reset the hearing for July 13-14, 1998.  On June 29, 1998, the parties filed a joint motion for continuance.  We granted the motion and reset the hearing for November 16-17, 1998.  On October 26, 1998, the parties filed a joint request for continuance.  We granted this and reset the hearing for June 8-9, 1999.


This Commission convened a hearing on the complaint on June 8-9, 1999, and on 

May 15-16, 2000.
  Edward F. Walsh, with Glenn E. Bradford & Associates, P.C., represented the Board.  Basil L. North represented Abanishe.


The parties elected to file written arguments.  The matter became ready for our decision on November 9, 2000, the last date for filing a written argument.

Findings of Fact

1. Abanishe is licensed by the Board as a physician and surgeon, License No. DOR7455.  His license is, and was at all relevant times, current and active.  Abanishe is originally from Nigeria.  He attended a community college in Marshalltown, Iowa, and Wartburg College in Waverly, Iowa.  He received his medical degree from the College of Osteopathic Medicine and Surgery in Des Moines, Iowa.

2. Abanishe has his primary office at 3000 Prospect, Kansas City, Missouri (K.C. office), and has a secondary office at 2107 N. Jesse James Road, Excelsior Springs, Missouri (E.S. office).

Preceptorship Relationship

3. In the fall of 1995, Abanishe met Samuel Bada.  A couple Abanishe knew, the Gordons, asked him to work with Bada in a preceptorship relationship.  Bada is also from Nigeria.  He attended medical school at the University of Ibadan, Nigeria, and was a medical doctor in that country.  He came to the United States in 1994.  He was not licensed to practice medicine in any U.S. state.

4. In a preceptorship relationship, a medical student observes a doctor in an office, clinic or surgical suite setting.
  This is an educational process.  The medical student is not 

licensed and cannot practice independently.  The medical student is allowed to examine patients under the direct supervision of the physician.

5. When he met Abanishe, Bada was attending Kaplan training in order to pass the Educational Commission for Foreign Medical Graduates testing, which was required before he could be allowed entry into a U.S. residency program.  He was interested in working with a U.S. doctor because this made it easier to gain acceptance into a residency program, which is required before licensure.

6. In early 1996, Abanishe entered into a preceptorship relationship with Bada.  Bada visited Abanishe several times at his K.C. office.  Abanishe took Bada to his E.S. office several times.  Abanishe did not allow Bada to see patients without his supervision.  Bada made several notes in patient charts that Abanishe did not co-sign.  However, Abanishe was present when Bada examined patients, and Abanishe reviewed the notes.

Annual Trip to Nigeria

7. Abanishe was born in a village named Ola, Kwara States, Nigeria, West Africa.  When he finished his medical internship, he went back to organize a hospital called Good Samaritan Hospital.  He did this because there were many villages in the area and no hospitals.  He raised funds, and the hospital was completed in 1979 or 1980.  Once a year, from 1980 to 1996, Abanishe traveled back to Nigeria.  He took sample medication with him.  His E.S. office patients also donated money and other items for him to take.  During this period, Abanishe spent from three to six weeks per year in Nigeria caring for the villagers.  He paid for the trip himself and was not reimbursed for any of his services.

8. There was no telephone in the area of the Good Samaritan Hospital.  In Nigeria, a letter might not be delivered for six months.

9. Before his annual trip in 1996, Abanishe suffered a minor stroke.  In March 1996, he discovered that his mother was ill in the Good Samaritan Hospital.  Because there were no doctors practicing there and the patients were all being cared for by nurses, Abanishe left abruptly for Nigeria.  He left on or about March 28, 1996.

10. Before he left, he called Charlene Brunner, his E.S. office manager and told her that he was leaving for Africa.  He instructed her to notify Trinity Lutheran and North Kansas City Hospitals (hospitals where he was on staff).  He also instructed her to send notices to several doctors who would cover for him during his absence.
 

11. Each of the years he left for Nigeria, Abanishe had notified doctors and hospitals of his absence.  He tried to estimate when he would return.

12. Dr. Marion Jones, who had brought Abanishe into his practice, had an office in the same building as Abanishe’s office.  Abanishe had been seeing Dr. Jones’ patients for years, and when Abanishe traveled to Nigeria, Dr. Jones saw most of his K.C. patients.  Before leaving in 1996, Abanishe spoke with Dr. Jones about supervising Bada.  Dr. Jones stated that he would see the patients as he had in the past rather than supervise Bada.

13. Abanishe arranged for his brother, Paul, to collect his funds and pay his bills as he had done in the past.
  Abanishe told his certified public accountant, Charles Lee Johnson, that Paul would provide payment for his services during his absence.
 

14. Abanishe’s patients were aware of his trips.  Many would schedule an appointment before he left so that they would not have to see another doctor.
  If a person needed to be seen while Abanishe was gone, he or she was instructed to go to another doctor or to the emergency 

room.  Brunner kept the E.S. office open to give these referral instructions to patients.  Most patients knew this as “standard procedure” while the doctor was gone.
  The entire E.S. community was aware of Abanishe’s annual trip.

15. In March 1996, Abanishe only expected to be gone for three to six weeks, as usual.  He was the only doctor in the Good Samaritan Hospital and provided care to his mother and to other patients.  When he had been in Nigeria for about six weeks and was ready to return to the U.S., a 9-year old boy was admitted with malaria, cholera, and typhoid fever.  The boy was not breathing and had no pulse.  Abanishe gave him cardiac massage and mouth-to-mouth resuscitation.  The patient survived.

16. Abanishe caught malaria, cholera, and typhoid fever.  On May 14, 1996, he was hospitalized in the government hospital.  He suffered from vomiting and diarrhea, and lost a lot of weight.  Abanishe’s sister traveled to Lagos to buy the intra-venous antibiotic to treat him.

17. Abanishe was discharged to return to the U.S. on November 27, 1996.

18. Abanishe has not returned to Nigeria since 1996 because he has congestive heart failure and diabetes.  At the time of the hearing, he had recently undergone an operation to remove a tumor in his chest.

Bada’s Actions

19. While Abanishe was in Nigeria, Bada examined Abanishe’s patients, and prescribed controlled and non-controlled medication by written prescription and by phoning pharmacies.  Bada did not have Abanishe’s authorization to do this.  Bada had Abanishe’s permission to study at the K.C. clinic and was told that if he saw any patients, he must do so under Dr. Jones’ supervision.

20. Abanishe did not leave Bada pre-signed prescription pads on which to write prescriptions and did not authorize Bada to write or call in prescriptions to pharmacies for patients in his absence.  Abanishe kept his prescription pads in a locked drawer and hidden.  He often called prescriptions into pharmacies so that the patient would not have to wait to have it filled.

21. Bada signed Abanishe’s name to several checks, including a check for $790.20, dated July 23, 1996.
  Abanishe had not given Bada authority to write checks on his account and had not opened a checking account in both of their names.

22. When Paul Abanishe went to the K.C. office to pick up mail, Bada told him that there was no mail.  Bada failed to turn over any checks or money to Paul Abanishe.  After three attempts to collect mail and funds, Paul stopped trying.  When Charles Lee Johnson, Abanishe’s certified public accountant, attempted to collect money owed or paperwork to facilitate an audit, Bada was at the office and told him that there was no money and that he should contact Paul.

23. In June or July 1996, Bada bought a car for $5,000.  He paid in cash, when he had no job or other means of support.

Billing Issues

24. Abanishe is a Medicaid provider, License #240361303.  His license was active as of January 30, 1998.  He did not hold a Clinical Laboratory Improvement Amendment (CLIA) certification.

25. From August 28, 1994 through January 30, 1998, 1,873 Medicaid claims for 502 individual patients were filed under Abanishe’s provider number.
  The total billed was $201,046.76; the total paid by Medicaid was $51,040.45.

26. Medicaid paid Abanishe’s office $11,172.05 for procedures that required CLIA certification, including three clinical chemistry test, general health panel, thyroid panel, urinalysis, electrophoretic technique, iron, protein, zinc, other than spun hematocrit, hemogram and platelet count, hepatitis B, hepatitis A antibody, hepatitis C antibody, particle agglutination, rheumatoid factor, throat or nose test.

27. Some claims filed under Abanishe’s provider number were filed multiple times for the same procedure on the same patient for the same day.

28. Some claims were filed for general health panels and separately for components of the panel.  For example, on October 19, 1994, Abanishe performed a general health panel procedure.  Medicaid received a billing request under Abanishe’s provider number for the general health panel procedure and for a hemogram and platelet count test (a procedure included within the general health panel) for the same date and the same patient.

29. Abanishe had delegated all billing duties to Brunner at his E.S. office.  Abanishe did not prepare billings for insurance companies, for Medicaid or for individual clients.  Abanishe did not review billings.  Abanishe’s only contribution to the billing process was to give Brunner the diagnosis information so that she could include the proper code with the filing.  Brunner used a signature stamp for the billings.

30. Abanishe had computers in both offices for billing purposes.  Abanishe did not know how to use the computers.

31. In February 1995, Brunner began filing Medicaid billings electronically rather than manually as she had in the past.

32. Brunner was instructed to resubmit a claim if it did not go through the first time.  Brunner would re-bill the same claim if it had not been paid in 30 days.

33. Instructions from the Blue Cross/ Blue Shield Medicare state:  “Rejected Claims must be resubmitted.”

34. Double billings for the same service may result from an attempt to bill electronically.  If the first billing is rejected, it would properly be reentered.  If the computer later accepts the first billing, there would be two billings.

35. Neither Abanishe nor anyone he authorized attempted to bill twice for the same service.

36. Abanishe did not aggressively pursue billings.  He treated patients who did not have insurance.  He had, on occasion, paid for his patients’ medicine himself.  He was reluctant to send out bills.  Brunner’s attempt to hire a collection agency failed because the patients called Abanishe, who instructed Brunner to call the agency and tell them to stop bothering the people because they could not afford to pay.

Abanishe’s Guilty Plea

37. On August 15, 1997, Abanishe pleaded guilty to one count of providing false information to a department and agency of the United States Government.
  Abanishe had borrowed money from the Small Business Administration (SBA) to build a convenience store.  He hired David Shackels, whom he believed to be an ex-bank examiner and an experienced SBA loan preparer, to take care of all of the paperwork.  Abanishe provided Shackels with information and, without even reading it, Abanishe signed the completed paperwork.

38. The application contained a statement that Abanishe had no prior SBA loans outstanding, when he did.  Abanishe paid off his prior loans, and received the SBA loan.  In 1996, when he returned from Nigeria, he was intercepted at the airport and told that there was an 

outstanding warrant on him.  Because he had attempted to pay several banks and the IRS, he was without funds to contest his criminal hearing, and he pleaded guilty at his lawyer’s advice.

39. Abanishe later leased the convenience store with the agreement that the lessee, Dan Gabar, would pay the mortgage, insurance and tax.  Gabar did not make the payments.  Abanishe lost the convenience store and an investment of approximately $700,000.

Conclusions of Law


This Commission has jurisdiction over the Board’s complaint.  Section 621.045, RSMo 2000.  The Board has the burden of proof.  Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  The standard of proof is a preponderance of the credible evidence.  Harrington v. Smarr, 844 S.W.2d 16, 19 (Mo. App., W.D. 1992).  This Commission must judge the credibility of witnesses, and we have the discretion to believe all, part, or none of the testimony of any witness.  Id.  When there is a direct conflict in the testimony, we must make a choice between the conflicting testimony.  Id.  Our Findings of Fact reflect our determination of the credibility of witnesses.


The Board alleges that there is cause to discipline Abanishe’s license under section 334.100, RSMo 1994,
 which states:


2.  The board may cause a complaint to be filed with the administrative hearing commission as provided by chapter 621, RSMo, against any holder of any certificate of registration or authority, permit or license required by this chapter or any person who has failed to renew or has surrendered his certificate of registration or authority, permit or license for any one or any combination of the following causes:

*   *   *


(4) Misconduct, fraud, misrepresentation, dishonesty, unethical conduct or unprofessional conduct in the performance of 

the functions or duties of any profession licensed or regulated by this chapter, including, but not limited to, the following:

(a) Obtaining or attempting to obtain any fee, charge, tuition or other compensation by fraud, deception or misrepresentation; willfully and continually overcharging or overtreating patients; or charging for visits to the physician’s office which did not occur unless the services were contracted for in advance, or for services which were not rendered or documented in the patient’s records; 

*   *   *


(d) Delegating professional responsibilities to a person who is not qualified by training, skill, competency, age, experience or licensure to perform them;

*   *   *


(h) Signing a blank prescription form; or dispensing, prescribing, administering or otherwise distributing any drug, controlled substance or other treatment without sufficient examination . . . or not in the course of professional practice . . .;

*   *  *


(j) Terminating the medical care of a patient without adequate notice or without making other arrangements for the continued care of the patient;

*   *   *


(6) Violation of, or attempting to violate, directly or indirectly, or assisting or enabling any person to violate, any provision of this chapter, or of any lawful rule or regulation adopted pursuant to this chapter;

*   *   *


(10) Assisting or enabling any person to practice or offer to practice any profession licensed or regulated by this chapter who is not registered and currently eligible to practice under this chapter; or knowingly performing any act which in any way aids, assists, procures, advises, or encourages any person to practice medicine who is not registered an currently eligible to practice under this chapter. . . . 


Section 191.905.1, RSMo 1994, states:


1.  No health care provider shall knowingly make or cause to be made a false statement or false representation of a material fact in order to receive a health payment, including but not limited to:

*   *   *

(3) Knowingly concealing or failing to disclose any information with the intent to obtain a health care payment to which the health care provider or any other health care provider is not entitled, or to obtain a health care payment in an amount greater than that which the health care provider or any other health care provider is entitled;


(4) Knowingly presenting a claim to a health care payer that falsely indicates that any particular health care was provided to a person or persons, if in fact health care of lesser value than that described in the claim was provided[.]

Count I – Improperly Terminating Care

The Board argues that Abanishe’s license is subject to discipline under section 334.100.2(4)(j) for misconduct, fraud, dishonesty, and unethical and unprofessional conduct for: (a) leaving Bada to care for his patients in his absence, and (b) terminating medical care without making arrangements with other doctors for the continued care of the patients and for terminating medical care without adequate notice.

A.  Authorizing Bada to Care for Patients

The Board argues that Abanishe’s conduct in leaving Bada to attend to his patients constitutes terminating medical care without making arrangements for continued care.  The determination of whether Abanishe authorized Bada to care for patients in his absence is an issue of the witnesses’ credibility.  The main witnesses presented to prove this allegation are Abanishe and Bada.  Bada testified that Abanishe instructed him to see his patients under Dr. Marion 

Jones’ supervision,
 to call medications to pharmacies with his name, and to write prescriptions in his prescription pads when necessary.
  Bada testified that Abanishe had given him a key to his mailbox and had instructed him to keep both clinics open, see patients, and handle the bills.  This testimony was contradicted by Brunner, who testified that the E.S. office was open only so that she could keep up with past billings and refer patients to another doctor.
  During cross-examination, she testified as follows:

Q:  Isn’t it really true that the office was kept open as normal when Dr. Abanishe left?

A:  No.

Q:  Isn’t it really true that you continued to schedule patients [at the E.S. office] as you normally would?

A:  No.

Q: Isn’t it really true that as patients came in, that Dr. Bada would see them as normal?

A:  No.  See, the reason why I kept the office open, is because I didn’t know if he was going to be sick for one week, one day, one month, I didn’t know.  I had to keep the office going, and I had to be there to answer the phone if patients called.

Brunner testified that she had seen Bada at the E.S. office before and after Abanishe left for Nigeria in 1996.  She testified that Abanishe had never told her that Bada was going to be taking over his practice or seeing patients independently.  She stated that Abanishe had not left any instructions at all with regard to Bada.  The Board argues that Abanishe’s own records support its position that Abanishe delegated responsibility to Bada.  The records merely show that Bada saw Abanishe’s patients and that someone billed Medicaid under Abanishe’s provider number during his absence.  This may be evidence that Bada saw patients, but not evidence that Abanishe authorized him to do so.  Brunner specifically denies billing for procedures performed 

during Abanishe’s absence, which would have been her responsibility if the offices had been open for normal business.

Abanishe and his brother Paul also testified that, as had always been the case in the past, Abanishe had arranged for his brother to collect and deposit any checks and to pay the bills for the clinic.  Paul attempted to do this, but was told by Bada that there was no mail to collect.  Charles Lee Johnson, Abanishe’s certified public accountant, testified that Abanishe told him that, while he was in Nigeria in 1996, Paul was the person who would provide payment for his services and any additional information he needed in connection with an IRS audit.

There are many reasons to doubt Bada’s credibility.   Bada denied that there was any money available for Paul Abanishe to pay Abanishe’s bills, as he had in the past, when Medicaid records show that money was being paid to the clinic.  He signed Abanishe’s name to a check written to Abanishe dated July 23, 1996, then signed his own name to cash it.  He purchased a car for $5,000 in cash, when he had no means of support.  He stated that Abanishe had called the office every two or three days from Nigeria,
 when Abanishe’s testimony clearly describes a community that had no telephone.  Abanishe testified that he had to travel to Lagos to call the Board after receiving a letter.  

Q:  So there was no phone where you were?

A:  There is no phone there.

Q:  So there is no way for you to speak with Dr. Bada?

A:  How could I have spoken to him?

Q:  Was there any way for you to speak with the State Board?

A:  After I got this letter, I came and called, there is a guy from the State.  I came to Lagos and give me a call.

Q:  How far is Lagos from your location of the hospital?

A:  Where I was?

Q:  Yes.

A:  Almost, probably almost three to four hundred kilometer.  That’s a fact.

Q:  Amount of time to travel?

A:  It isn’t like here.  To travel you have to catch a bus.  And it depends on the road.  We have no good road like you have here.  Even to go from like from Elbes (phonetic) to Nirobi, [sic] that is about almost 50 miles.  That might take you 12 hours because the roads are not good.  Sometimes you have to stop and walk.  This is a fact.

Bada testified that Brunner was aware that Abanishe had authorized him to see patients and that she scheduled appointments for him.
  Brunner specifically denied this.

Bada’s testimony is in conflict, not just with Abanishe’s testimony, but with the testimony of Brunner and Abanishe’s brothers.  While acknowledging that these people may not be completely objective, our review of the testimony and the record leads us to believe them.

We find that Bada’s testimony is not credible.

The Board attempted to impeach Abanishe’s credibility.  As noted in our findings, Abanishe pleaded guilty to one count of providing false information to a department and agency of the United States Government.  We find his explanation of the events to be credible.  He relied on someone whose expertise he trusted to prepare the loan application.  His explanation for leasing the convenience store was that he could not run the store and his practice.  He testified as follows:

Q:  You leased the store because it was simply more than you could do to run your practice and a convenience store and all of those businesses at one time?

A:  They get in my way.  Get in the way of my practice.  Get in the way of seeing my people.  They come and bother me when I am in the clinic seeing patients.  They have some problems, they bring it to me.  Make me have headache.  And it is taking my time from my practice.  And I said, “I don’t want to have nothing to do with it.  Let somebody lease it.  Just pay the loan.  Don’t come to me.  Don’t bother me.”

*   *   *

Q:  Now the person, Mr. Dan Gabar, to whom you leased out your convenience store, did that person in fact make the SBA payments and the insurance payments?

A:  He did not do it.

Q:  He did not?

A:  What I ask him, I said, “Are you making it?”  He said yes.  That is my big mistake is trusting people.  I have learned a very bitter lesson.  He did not pay a penny.

No one is arguing that Abanishe is a proficient business person.  He signed paperwork for a government loan without reading it, and he trusted others to prepare forms and make payments that he was responsible for under the law.  This attitude towards money and the business aspect of his clinics is supported by his own testimony and Brunner’s testimony.  Abanishe does not manage or even review the Medicaid claim forms; he refused to utilize a collection agency to collect from his patients; he paid for patients’ medicine himself.

We find Abanishe’s testimony to be credible.

We find that the Board has failed to prove that Abanishe’s license is subject to discipline under section 334.100.2(4)(j) for failing to properly terminate the care of his patients by authorizing Bada to care for them.

B.  Terminating Care Without Adequate 

Arrangements and Notice

The Board argues that Abanishe terminated the care of his patients without making adequate arrangements for their care and without adequate notice.  There was ample testimony to refute this allegation.  Brunner testified at length about the procedures that were followed in 1996, as they were followed every year when Abanishe left for his missionary work.  Even in 1996, when he had suffered a minor stroke and was leaving abruptly because his mother was hospitalized in Nigeria, he informed Brunner that he was leaving and instructed her to notify the 

hospitals at which he practiced.  He also asked her to notify doctors who would cover for him.  (Finding 10.)

Brunner’s and Abanishe’s testimony about notice to the E.S. community was credible.  Both testified that the entire community knew about the yearly visits.  Abanishe testified that members of the community donated money and other goods for him to take with him.  One patient testified that she was aware of the trip and that Abanishe had even called her at home during prior years to tell her that he was leaving someone else in charge.  Brunner testified that she referred anyone who came into the office to another doctor.  There was much less testimony about what occurred in the K.C. office during Abanishe’s absence, but Brunner testified that she received some telephone calls from his K.C. patients and that she referred them to Dr. Jones because he was in the same building as Abanishe.

The Board argues that Abanishe abandoned his patients by failing to ensure that Bada was properly supervised.  We have found that Abanishe did not authorize Bada to see patients without supervision.  There may have been some confusion as to whether Bada could see patients under Dr. Jones’ supervision.  The Board’s brief argues that Abanishe never affirmatively stated that Dr. Jones agreed to supervise Bada.

Q:  What did you tell Dr. Jones?

A:  I said Dr. Jones, that Bada would be coming there to study.  If he sees any patient – if he do.  I don’t want him to see any patient.  But in case, he has to be supervised by Dr. Jones.

Q:  What did Dr. Jones tell you in response?  Did he agree to this?

A:  Dr. Jones is dead now.

Q:  At the time that you told that to Dr. Jones –

A:  Jones knew that was his patient, and the patient would come and see him.

Q:  That’s not the question I asked you with regard to Dr. Bada, sir.

A:  I am just telling you what Jones told me, sir.

Q:  My question is, you told Dr. Jones, if I understood you correctly, that Bada could see patients if under his supervision?

A:  I didn’t tell him he can see patients.

Q:  If under Dr. Jones’ supervision?

A:  What I told him is that if Bada do see patient, it has to be under supervision.

Q:  Did Dr. Jones agree to that?

A:  What I told Dr. Jones, that if Bada do see any patient, it ought to be under his supervision.  But Jones say those are his patients.  And they can come and see him.  And that’s where we left it.  I am just telling you exactly what happened.

Q:  My follow up question, sir, is, did Dr. Jones agree to that?

A:  Yeah.  They are his patients, they can come and see him.

It is true that Abanishe never admitted that Dr. Jones agreed to supervise Bada in a preceptorship relationship.  We infer from the testimony that Abanishe had suggested that this might be possible, but that Dr. Jones preferred to see the patients himself.  If we found that Abanishe had left Bada to treat patients in a preceptorship relationship with Dr. Jones, it would be relevant that Dr. Jones never agreed to accept this responsibility.  Since we have found that Abanishe did not authorize this, Abanishe’s testimony merely supports his contention that he informed another doctor about his absence and that the doctor agreed to see his patients.  If Jones did not see Abanishe’s patients, it was because Bada was treating them without authorization or permission to do so.

We find no cause to discipline Abanishe’s license under section 334.100.2(4)(j) for terminating the medical care of a patient without adequate notice or without making other arrangements for the continued care of the patients.

Count II – Delegating Responsibilities


The Board argues that Abanishe’s actions in delegating medical responsibility to Bada constitutes misconduct, fraud, dishonesty, and unethical and unprofessional conduct under section 334.100.2(4)(d) and (6) because he delegated physician responsibilities to Bada.

A.  Delegating Responsibility Before Leaving for Nigeria


The Board’s expert, Dr. Stephen E. Peterson, testified that, based on his review of the record, it appeared that Bada was examining patients, making patient notes, and prescribing medicine independent of a supervising physician even before Abanishe left for Nigeria.  He based this on the fact that several of the patients’ records contain notes written by two people and that Abanishe did not cosign or write additional notes in the records written by the second person.  Peterson inferred from the absence of Abanishe’s signature that he had not been present when Bada examined the patients and had not reviewed the patient notes with Bada.  Peterson testified that Abanishe would have breached the standard of care in authorizing or allowing Bada to perform these functions.


Abanishe testified that he did allow Bada to examine patients and make notes, but that all examinations were under his supervision and that he reviewed all patient records made by Bada.
  Bada also admitted that the lack of Abanishe’s signature on the records does not mean that Abanishe was not supervising him.

B.  Delegating Responsibility for Period of Absence


We have already found that Abanishe did not authorize Bada to treat his patients or operate his clinics in his absence.


We find no cause to discipline Abanishe’s license under section 334.100.2(4)(d) for delegating professional responsibilities to a person who is not qualified to perform them.  We find no cause to discipline his license under section 334.100.2(6) for enabling a person to violate a provision of Chapter 334.

Count III – Enabling Person to Practice Without a License


The Board argues that there is cause to discipline Abanishe’s license under section 334.100.2(10) for assisting or enabling a person to practice without a license or knowingly performing any act that aids, assists, procures, advises, or encourages any unlicensed person to practice medicine.


We have found that Abanishe did not specifically authorize Bada to treat his patients in his absence.  We must decide whether Abanishe knowingly did anything that would aid, assist, procure, advise or encourage him to do so.  We have found that Abanishe did the necessary things to ensure that his hospitals were aware of his absence and that his patients would be covered.  We have found that he did not turn over financial control of his clinics to Bada.  However, testimony indicates that there may have been some confusion that resulted from Abanishe’s need to leave the country quickly because his mother was ill.


Abanishe admits that he gave Bada permission to study at the K.C. clinic.
  He describes his conversation with Bada as follows:

And all the time I have been going to Africa, Jones sees the patients.  And I also told Bada if he sees a single patient, he should be on supervision of Dr. Jones.  But he should not see any patient.  And besides he knows himself.  Let me finish.  He know himself that he cannot see a patient without being licensed.  I never told him, see patient on his own.  I said if you do see any – I didn’t say see patient.  I said if you do, make sure it is under Dr. Jones supervision.  That’s what I told him.


If Abanishe did not inform Bada that Dr. Jones had stated that he would see all patients rather than supervise him, Bada could have been under the impression that he was to enter into a preceptorship with Jones.  However, Bada was the person who went beyond any bounds of a 

preceptorship by seeing patients without supervision.  Abanishe’s actions in merely discussing the possible arrangement with Dr. Jones did not enable or assist him in doing this.


We find no cause to discipline his license under section 334.100.2(10). 

Count IV – Presigned Prescription Blanks


The Board argues that there is cause to discipline Abanishe’s license under section 334.100.2(4)(h) for signing a blank prescription form or dispensing, prescribing, administering or otherwise distributing drugs or other treatment without sufficient examination or not in the course of professional practice.


The Board argues that Abanishe left presigned prescription forms for Bada to use, and told Bada to call prescriptions to pharmacies under Abanishe’s name during his absence.  The Board’s expert reviewed the patient’s records and concluded that Bada was prescribing both controlled and other medication for patients.


Brunner testified that Abanishe had not left signed prescriptions for use by Bada or any other person.  She stated that some prescription pads in the office were in her drawer and that others were hidden.  She stated that she and Abanishe were the only people who knew where they were hidden.  The Board asks us to conclude that because they were hidden, Abanishe must have given them to Bada.  Instead, it is equally reasonable to assume that Bada discovered the unsigned prescription pads and used them himself.  Again, there is ample evidence that Bada was prescribing medication without a license, but only his testimony that he was doing so with Abanishe’s permission.


We find  no cause to discipline Abanishe’s license under section 334.100.2(4)(h).

Count V – Billing


The Board argues that Abanishe violated section 191.905.1 and that there is cause to discipline his license under section 334.100.2(4) and (4)(a) for obtaining or attempting to obtain 

any fee by fraud deception or misrepresentation, which would constitute misconduct, fraud, misrepresentation, dishonesty, and unethical and unprofessional conduct in the performance of his duties.


Brunner and several patients testified as to Abanishe’s attitude about patient care and collecting money.  He treated people who had no insurance, paid for some medication himself, made house calls, and refused the services of a collection agency.  In light of this, it is difficult to believe that Abanishe deliberately attempted to bill Medicaid for more than he was entitled to receive.  We believe Abanishe and Brunner when they said that the doctor paid no attention to his billing procedures.  He did not review the billing procedures.  Brunner stated, “I don’t think he even knows what a claim form looks like.”


However, the Board presented evidence showing that for the period August 28, 1994 through January 30, 1998, Abanishe’s clinics filed 1,873 claims for 502 different patients (total billings of $201,046.76) and received Medicaid payments of $51,050.45.  Medicaid was billed for procedures that Abanishe was not certified to perform, and for procedures dated during the period Abanishe was out of the country.  Some of the bills were resubmitted multiple times for the same procedure performed on the same patient on the same date.


Brunner was the person in the clinics who was supposed to be responsible for all billing.  However, she appeared confused by the billings, stating that she had never used certain numbers that appeared in the billings, and had not billed for laboratory procedures at the time in question.  She also denies that she billed Medicaid for any procedures during the time Abanishe was in Nigeria.  We agree that the Board has shown many irregularities in procedures billed to Medicaid under Abanishe’s provider number.  However, we find that the Board failed to prove that Abanishe or Brunner is responsible for these irregularities with the intent to defraud.  We find 

Brunner credible when she denies preparing the suspect statements and when she states that the only time she double billed for a procedure was when it was necessary because of problems with electronic filing.  We believe Abanishe when he stated that he was completely uninvolved in the billing process.  We do not decide Medicaid’s rights to reimbursement in this case.


We find that the Board has failed to prove that there is cause to discipline Abanishe’s license under section 334.100.2(4) and (4)(a).

Summary


We find that the Board has not carried its burden of proving that there is cause to discipline Abanishe’s license.


SO ORDERED on March 28, 2001.



________________________________



SHARON M. BUSCH



Commissioner

�The delay in setting the second part of the hearing was due to Abanishe’s poor health.


�Attorney Joseph Kizito appeared for Dr. Samuel Bada and was present only for his testimony.


�Pet’r Ex. 1 at 10.


�Pet’r Ex. 1 at 15-16.


�Tr. at 256.


�Id. at 331, 347.


�Id. at 333, 335.


�Id. at 254.


�Tr. at 254


�Resp. Ex. H.  The medical report references severe headache, vomiting, abdominal pain, and a diagnosis of typhoid fever.  Abanishe testified that he also suffered from cholera and malaria.


�Resp. Ex. K.  The check was made out to Abanishe.  Two signatures on the back of the check read “Ezekiel Abanishe” and “[illegible] Bada M.D.”  Abanishe testified that he did not sign this check.


�Pet’r Ex. 5, 6.


�Id.


�Pet’r Ex. 3, 4, 7.


�Resp. Ex. C.


�Brunner provided an example of a case in which this occurred.  (Tr. at 274.)


�Pet’r Ex. 25.


�Tr. at 489, 494-97.


�The Board’s complaint and brief cite the 1995 supplement to section 334.100.  The law was amended in 1993 and 1997; therefore, we cite the 1994 version.


�At the time of the hearing, Dr. Jones was deceased.


�Tr. at 108-09.


�The Board presented no evidence from anyone other than Bada as to what took place at the K.C. office.


�Tr. at 385.


�Tr. at 369.


�Id. at 113-14.


�Tr. at 478-79.


�Id. at 120-21.


�Tr. at 503-04.


�Tr. at 302-03.


�Tr. at 482-84.


�Tr. at 426.


�Tr. at 172.


�Tr. at 474.


�Id. at 475.


�Tr. at 253.
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